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New OFCCP Rules for Applicants Published

On Friday, October 7,
2005, new rulesfor the
collection of race and
gender datafor Internet
and related electronic
data technologies was
published in the Federal
Register 41 CFR Part 60-
1

In 2000, the Office of
Management and Budget
(OMB) instructed agen-
ciesthat were utilizing
the Uniform Guidelines
on Employee Selection
Procedures (UGESP) to
address the “issue of
how use of the Internet
by employersto fill jobs
affects employer record-
keeping obligations” un-
der UGESP. These agen-
ciesincluded the Equal
Employment Opportu-
nity Commission, The
Department of Labor,
The Department of Jus-
tice and the Office of
Personnel Management.

In March of 2004, the

Office of Federal Con-
tract Compliance Pro-
grams (OFCCP) pro-
posed to amend their
regulations governing
applicant recordkeeping
requirements. After an
obligatory period for
comments from inter-
ested parties, the final
proposal was submitted
to OMB for approval.

The new rules, effec-
tive February 6, 2006,
attempt to clarify how
employers with Affirma-
tive Action obligations
must track applicants ob-
tained through the Inter-
net or related electronic
data technologies.

Four criteriamust be
met to be considered an
“Internet Applicant:”

1. Theindividua sub-
mits an expression
of interest through
the Internet or re-
lated electronic

datatechnologies;

2. The contractor con-
siderstheindivid-
ual for employment
in aparticular posi-
tion;

3. Theindividua’s
expression of inter-
est indicatesthe in-
dividual possesses
the basic qualifica-
tions for the posi-
tion; and

4. Theindividua at
no point in the con-
tractor’ s selection
process prior to re-
ceiving an offer of
employment from
the contractor, re-
moves himself or
herself from further
consideration or
otherwise indicates
the he or sheisno
longer interested in
the position.

If an individual meets
the criteria, the contrac-
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- Theregulations
makeit clear
where appli-
cantsfor apar-
ticular position
are considered
from both elec-
tronic and tra-
ditional sour ces,
the contractor
need only con-
sider as appli-
cantsthose that
meet the new
“internet appli-
cant” criteria.
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New OFCCP Rules continued

tor must track the race
and gender of the appli-
cant.

What does criteria#1
mean by “an expression
of interest through the
Internet or related elec-
tronic data technolo-
gies?’ Thisterm wasin-
tentionally defined
broadly because technol-
ogy is constantly chang-
ing. Currently it would
include e-mail, resume
databases, job banks,
electronic scanning tech-
nology, applicant track-
ing system/applicant ser-
vice providers, and ap-
plicant screeners.

Criteria#2, “considers
the individual for em-
ployment in a particular
position,” means that the
contractor assesses the
substantive information
provided in the expres-
sion of interest with re-
spect to any qualifica
tionsinvolved with a
particular position.”
Contractors may estab-
lish standard procedures
that applicant must fol-
low to be considered.

Criteria#3 adlows con-
tractors to sceen out as
applicants those indi-

viduals who do not pos-
sess the “basic qualifica
tions’ for the position.
The qualifications must
be advertised or estab-
lished by making and
maintaining a record of
such qualifications prior
to considering any appli-
cants for the position. A
“basic qualification” is
“any qualification that is
noncomparative, objec-
tive, and relevant to the
performance of the par-
ticular position and ena-
bling the contractor to
accomplish business re-
lated goals.” Note that
employment tests are not
considered basic qualifi-
cations. All applicants
who take an employment
test must be tracked and
recorded.

Finally, criteria#4 lets
the contractor remove an
individual from consid-
eration asan
applicant if the
individua
“removes him-
self or herself
from further
consideration.”
This could in-
cludefailing to
answer repeated

e-malls, failing to follow
established procedures,
or rejecting an inade-
guate salary or location
of the work require-
ments.

One concern expressed
by contractors was how
to handle situations
where applicants are
considered through elec-
tronic data technology
and others are consid-
ered through traditional
means. The regulations
make it clear where ap-
plicants for a particular
position are considered
from both electronic and
traditional sources, the
contractor need only
consider as applicants
those that meet the new
Internet applicant crite-
ria. Determining whether
to use the new Internet
applicant criteriade-
pends on the means by
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New OFCCP Rules continued

which an expression of
interest is made for a
particular job. What hap-
pensif you normally re-
ceive applicants for engi-
neering positions
through your web site
and also accept paper re-
sumes, but for this par-
ticular opening, you re-
ceive only paper re-
sumes? The regulations
appear to say you cannot
apply the Internet appli-
cant criteriafor thisjob
because you received
only paper resumes. This
results despite the fact
that every other time you
have openings for this
job you used the new
Internet applicant criteria
because you receive on-
line and paper appli-
cants.

The OFCCP recog-
nized the possibility that
applying different data
collection of traditional
applicants vs Internet ap-
plicants might lead to a
“dual standard” but
failed to fully address the
problem through the
regulations. Contractors
who have Internet appli-
cants for some jobs and
traditional applicants for

others are left applying
two different standards.

Our experience with
OFCCP audits over the
past few years has re-
veaed that Compliance
Officers frequently ac-
cept plans where con-
tractors defined appli-
cants as those having
“minimum qualifica-
tions.” So perhaps the
Internet applicant defini-
tion will by practice be
applied to all applicants
regardless of the means
by which they apply.

Another section of the
Preambl e stresses that
the OFCCP may choose
not to “rely on record-
keeping definitions to
frame the appropriate
analysisfor liability or
remedy purposes when
alleging aviolation...”
They go to say the
“OFCCP will rely on
Census and other labor
market data to assess
contractors' hiring prac-
ticesfor potential dis-
crimination.” In light of
theseinsightsinto
OFCCP audit strategy,
contractors would be
well advised to compare
the percent of women

and minority applicants
and hires to their respec-
tive job group availabil-
ity before submitting
data for an audit. Par-
ticular attention should
be given to applicants
and hires compared to
the local availability
listed as factor #1 on the
Availability Analysis.
Where the percentage of
women or minority ap-
plicants and hires are
significantly less than
availability, expect the
OFCCP to closely scruti-
nize your recruitment
and hiring practices for
those jobs.

- Contractors

would be well
advised to com-
parethe per-
cent of women
and minority
applicantsand
hiresto their
respective job
group availabil-
ity before sub-
mitting data for
an audit.




INC.

YOCOM & MCKEE,

OFCCP Collects $34.5 Million in 2004

In Fiscal year 2004,
the Office of Federal
Contract Compliance
Programs collected fi-
nancial remedies of
$34.5 million for victims
of employment discrimi-
nation. Thisfigure repre-
sents a 31% increase
over 2003.

Included in the $34.5
million figure was over
$10 million for back pay
and interest to over
10,000 workers, and
close to $18 million to
women.

The largest single
amount involved a con-
sent decree with Wacho-
via Corporation that pro-
vided $5.5 million to ap-
proximately 2,000 cur-
rent and former employ-
€ees.

New On-line Assistance

The Office of Federd
Contract Compliance
Programs now has a spe-
cia web site with re-
sources for Federal Con-
tractors.

Included are linksto
census data, best prac-
tices, posters and reports.
The site can be accessed
at http://www.dol.gov/
esalregs/compliance/
of ccp/of cpcomp.htm

A link to this pageis
aso available viathe
“External Links’ page of
our web site at www.
yocom-mckee.com
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Golden, Co 80401 Yocom & McKeg, Inc. offers software training using

The Complete AAP software. Check out the details on
our web site at http://www.yocom-mckee.com/

Phone: 303-277-0692 Ny
training_reg.html

Email: info@yocom-mckee.com

On-site training can also be arranged. Call 1-800-765-

1176 for more information
Affirmative Action Software &

Services

Employment Resource Referral Directory

The Office of Federd errsrvs.htm

Contract Compliance
Programs has created a
directory of governmen-
tal and non-
governmental nonprofit
organizations that assist
contractors with job re-
ferral servicesto women,
minorities, veterans and
individuals with disabili-
ties.

The directory is avail-
able at http://www.dol.
gov/esalof ccp/ERRD/

The OFCCP also in-
vites organizations that
would like to be included
in the directory to submit
information to OFCCP-
Public@dol.gov

A link to this pageis
also available viathe
“External Links’ page of
our web site at www.
yocom-mckee.com




