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Internet Applicants

The Internet Applicant
final rule, issued by the
Office of Federal Con-
tract Compliance Pro-
grams (OFCCP), be-
comes effective Febru-
ary 6, 2006. However,
the OFCCP has an-
nounced that for a pe-
riod of 90 days follow-
ing February 6, 2006,
they will not cite a con-
tractor for failure to
comply with the Inter-
net Applicant fina rule,
provided that the con-
tractor (1) demonstrates
that it istaking reason-
able steps to update its
systems to comply with
therule, including a
projected date of com-
pliance, and (2) collects
and maintains records
according to the estab-
lished procedures con-
sistent with OFCCP's
record keeping require-
ments that preexisted
the Internet Applicant
final rule.

Contractors are free to
establish a protocol un-

der which they
refrain from
considering ex-
pressions of
interest, such
as unsolicited
resumes, that
are not submit-
ted with re-
Spect to a par-
ticular position. If there
are alarge number of
expressions of interest,
contractors need not
consider as applicants
everyoneincludedin a
search using data man-
agement techniques
that do not depend on
assessment of qualifi-
cations. Techniques
such as random sam-
pling or absolute nu-
merical limits may be
used to reduce the
number of expressions
of interest to be consid-
ered, provided that the
sample is appropriate
in terms of the pool of
those submitting ex-
pressions of interest.

OFCCP clarified

that, when a contractor
uses athird-party re-
sume database, the
contractor must retain
the electronic resumes
of job seekers who met
the basic qualifications
for the particular posi-
tion who are consid-
ered by the contractor,
not all the resumes con-
tained in the third-party
resume database, along
with records identify-
ing job seekers con-
tacted regarding their
interest in a particular
position, arecord of the
position for which each
search of the database
was made, the substan-
tive search criteria
used, and the date of
(Continued on page 6)
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Special points of interest:

- Enforcement of the Internet
Applicant rule by the OFCCP
will not be taken until May 6
2006.

- When searching internet job
sites, only those candidates
meeting OFCCP’s 4 criteria
need be tracked as applicants,
but a record of the position for
which the search was made, the
search criteria used and date
must be keep by the contractor.



Employee rights concerning
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Employee Rights Concerning Payment of Union

Dues or Fees

Beginning June 20 of
2005, OFCCP began
including a check of
compliance with Ex-
ecutive Order 13201
during compliance
evaluations. This Order
requires contractors to
conspicuously post no-
tice and include the
“EO 13201 employee
notice clause” or aref-
erence to “29 CRF Part
470" in al their sub-
contracts and/or pur-
chase orders that ex-
ceed $100,000 and
were entered into after
April 28, 2004.

The EO 13201 notice
states that under Fed-
era law, employees

cannot be required to
join aunion or main-

aim of this Executive
Order wasto give em-
ployees the ability to
opt out of paying union
dues that were used for
political purposes
which the employee
did not support.

Non-exempt contrac-
torsin the following
states are required to
post the EO 13201 no-
tice:

Non-Right-to-Work
States:

Alaska, California,
Colorado, Connecticut,
Delaware District of
Columbia, Hawaii, Illi-
nois, Indiana, Ken-
tucky, Maine, Mary-
land, Massachusetts,

Contracts resulting
from solicitations be-
fore April 18, 2001;

Contracts entered into
before April 28, 2004,
and

Specific contracts ex-
empted by the Office of
L abor-Management
Standards in the
national interest pursu-
ant to awritten request.

For a printable copy of
the notice to be posted,
visit http://www.dol.
gov/esalregs/
compliance/olmg/
EO13201posterpg.htm

payment of dues or fees must
be posted and included in sub-
contracts and/or purchase or-

tain membershipin a
union in order to retain

Michigan, Minnesota,
Missouri, Montana,

ders

Page 2

their jobs. Under cer-
tain conditions, an em-
ployer and union may
enter into an agreement
that all employees must
pay periodic dues and
initiation fees, but em-
ployees who are not
union members can ob-
ject to the use of their
payments for certain
purposes and can only
be required to pay their
share of union costs
related to collective
bargaining, contract ad-
ministration, and griev-
ance adjustment. One

New Hampshire, New
Jersey, New Mexico,
New Y ork, Ohio, Ore-
gon, Pennsylvania,
Puerto Rico, Rhode Is-
land, Vermont, Wash-
ington, West Virginia,
Wisconsin.

The following con-
tracts, subcontracts and
purchase orders are ex-
empt from the EO
13201 clause require-
ment:

Contracts equal to or
less than $100,000;
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EO Survey to be eliminated?

Hereisthe official lan-
guage of the proposal:

41 CFR Part 60-2

Affirmative Action and
Nondiscrimination Ob-
ligations of Contractors
and Subcontractors,
Equal Opportunity Sur-
vey; Proposed Rule

E. Proposal To Elimi-
nate the EO Survey Re-
quirement

OFCCP has concluded
that the EO Survey has
failed to provide the
utility anticipated when
the regulation was
promulgated in 2000,
and consequently does
not provide sufficient
programmatic value to
be maintained asare-
quirement. In light of
the failure of the EO
Survey as an enforce-
ment tool, OFCCP con-
cludesthat it isno
longer of valueto ac-
complish the objectives
it was designed to ad-
dress. OFCCP has de-
veloped, and will con-
tinue to develop, other
more useful and cost
effective methods to
accomplish these ob-
jectives. Therefore,
OFCCP has determined
that continued use of
the EO Survey cannot
be justified and pro-
poses to eliminate this
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regulatory requirement
as no longer of value to
OFCCP. Elimination of
this requirement allows
OFCCP to focus more
effectively its enforce-
ment resources to fur-
ther the overall goal of
the OFCCP program to
promote and ensure
equal opportunity for
those employed or
seeking employment
with Government con-
tractors. 41 CFR 60-
1.1

The rationale for the
survey was that it
would "enable OFCCP
to more effectively and
efficiently select con-
tractor establishments
that may have possible
problems for compli-
ance evaluations, thus
enhancing the agency's
ability to focusits en-
forcement resources on
those establishments
most likely to be out of
compliance." (65 FR
26100, 5/4/2000)

OFCCP contracted
with two different con-
sulting firms over 5
years to study the ef-
fectiveness of the EO
Survey.

The consultants found
that of the 125 potential
predictor valuesin the
data form the EO Sur-
vey, only 4 had any

predictive power. Two
of those values were
aready asked on the
EEO-1 form and the
two others were non-
sensical. For example,
establishments with
findings of systemic
discrimination tended
to have a smaller dif-
ference in the propor-
tion of women and
men technicians.
"Most predictors
showed little relation
to systemic discrimina-
tion." "None ... came
close to the type of pat- 8
tern that would charac-
terize a perfect predic-
tor..." The best predic-
tor was that the estab-
lishment had more than
200 full-time employ-
ees, and that is already
available on the EEO-
1

Abt Associates, Inc. found the
EO Survey's predictive power
to be only slightly better than

chance.
In response to these

findings, the OFCCP
has filed the above
cited Proposal to Elimi-
nate the EO Survey Re-
quirement.

Read more about the
proposed elimination of
the EO Survey at:
http://www.dol.gov/
esalregs/fedreg/
proposed/2006000646.
htm
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The EEOC'’s new race and
ethnic categories need to be
addressed by the OFCCP
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EEOC Implements Final Revisions to EEO-1

January 27, 2006 the
Equal Employment Op-
portunity Commission
(EEOC) announced the
implementation of final
revisions to the Em-
ployer Information Re-
port, al'so known as the
EEO-1 Report, asre-
cently voted on and ap-
proved by the Commis-
sion. The implementa-
tion of the final revi-
sions, which will be ef-
fective for the 2007 re-
porting year, marks the
first mgjor change to
the employer survey in
four decades.

The new EEO-1 Re-

port’ s race and ethnic

categoriesinclude:
Adding anew cate-
gory titled “Two or
more races, not
Hispanic or La-
tino”;
Deleting the “Asian
and Pacific Island-
ers’ category;
Adding anew cate-
gory titled “Asians,
not Hispanic or La-
tino”;
Adding anew cate-
gory titled “Native
Hawaiian or Other
Pacific Islander, not
Hispanic or La-
tino”;
Extending the
EEO-1 data collec-
tion by race and
ethnicity to the

State of Hawaii;
and
Strongly endorsing
employee self-
identification of
race and ethnicity,
as opposed to vis-
ual identification by
employers.

The new EEO-1 Re-

port’s job categories

include:
Dividing “Officias
and Managers’ into
two levels based on
responsibility and
influence within the
organization:
“Executive/Senior
Level Officialsand
Managers’ and
“First/Mid-Level
Official and Man-
agers’; and
Moving non-
managerial busi-
ness and financial
occupations from
the “ Officials and
Managers’ cate-
gory to the
“Professionals’
category.

EEOC is not requiring
employersto re-survey
their workforce before
the 2007 EEO-1 report.
However they are en-
couraging employersto
use routine updates of
employee persona in-
formation to obtain the
new EEO data. EEOC
IS suggesting that Em-
ployers aso should

seek self-identification
of new employees un-
der the new ethnic and
racial categories as
soon as possible.

How does this affect
your affirmative action
plan? OFCCP has not
yet commented on how
the new race and EEO
categories will be used
for affirmative action
planning. Contractors
must reconcile the
EEOC’ s suggestion to
begin tracking hires
and employeesin the
new race categories as
soon as possible with
OFCCP s continued
use of the old race cate-
gories.

It is easy enough to
combine the Asians,
not Hispanic and Na-
tive Hawaiian race
categories together into
the old Asian category
inyour AAP, but the
Two or more races
category will not neatly
fit into any of the cor-
rect race categories.
For analysis of adverse
impact in hiring, those
applicants choosing
Two or more races
should probably be
placed into a“race un-
known” category and
not included in the
analysis. Thereisno
way to know whether
an applicant choosing
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two or more races even
considers themselves
part of aminority
group. A voluntary
self-id form will not
indicate whether the
applicant is White/
Black, Asian/Black/
White or any other pos-
sible combination.
Nothing will indicate
which race/ethnicity is
primary, if any.

When collecting a
snapshot of your cur-
rent workforce for use
in calculating availabil-
ity and setting goals,
employees who self-
identified as two or
more racesis even
more difficult. Do these
individuals consider
themselves part of a
minority group? Will
the OFCCP eventually
add another category of
two or more races for
which we will calculate
availability and set
goals? How does a con-
tractor go about mak-
ing agood faith effort
to recruit two or more
race individual s? Will
there be agencies,
placement services,
community groups rep-
resenting individuals of
two or more races?

Until OFCCP an-
nounces how they in-
tend to implement the
EEOC’ s new race/
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ethnic categories, con-
tractors must make
their own reasonable
effort to make sense of
them on their own! One
suggestion would be to
visually categorize em-
ployees who self—iden-
tified as two or more
races. Place them into
one of the current five
categories of White,
Black, Hispanic, Asian,
American Indian.

Y ou can read the final
EEOC notice at http://
edocket.access.gpo.
gov/2005/05-23359.
htm

The challenge is how to han-

dle EEOC'’s new race/ethnic

categories until OFCCP an-
nounces guidelines
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How are Contractors Selected for Audit?

OFCCP uses the annual
EEO-1 report to select
asubset of contractors
for compliance evalua-
tions. Typically be-
tween 2,000 and 4,000
establishments are se-
lected every year. The
latest selection system
is caled the Federal
Contractor Selection
System (FCSS) that
uses data from 10 years
of past compliance
evaluations to identify
and characterize rela
tionships between the
EEO-1 and findings of
violations during com-
pliance evaluations.

The FCSS model uses
seventeen factors com-
paring the workforce
profile of each estab-
lishment to those of
other establishmentsin
the same industry clas-
sification and also to
the labor market data
from the 2000 Census.

This model attemptsto
identify those establish-
ments with a higher
likelihood of discrimi-
nation. OFCCP will not
reveal the factors used
in their mathematical
model and no statistics
have been released ad-

Need Help Using The Complete AAP?

Consider attending one of our Training Classes held in the beau-
tiful Rocky Mountains of Colorado! This hands on training uses
your datato often complete your plan in the two day training

class!

For class schedules and more information visit: http://www.
yocom-mckee.com/training reg.html
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dressing whether the
model actually identi-
fies those establish-
ments most in need of a
compliance evaluation.
Anecdotal evidence
from various contrac-
tors, attorneys and the
results from compli-
ance evaluations ques-
tion the effectiveness
of the FCSS system.

Read more about the

FCSS system at: http://
www.dol.gov/esalregs/
compliance/ofcepl/fags/

fcssfags.htm

(Continued from page 1)
the search.

See our Fall 2005
newsl etter for the four
tests defining an inter-
net applicant.

See also the OFCCP's
web site at http://www.
dol.gov/esalregs/
compliance/ofccp/fags/
iappfags.htm#Q5 for
more details about the
Internet Applicant rule.
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