Complete AAP News

OFCCP Issues Voluntary Compensation
Evaluation Guidelines

On June 16, 2006, the
Office of Federal Con-
tract Compliance Pro-
grams (OFCCP) pub-
lished The Interpreta-
tive Standards for Sys-
temic Compensation
Discrimination under
E.O. 11246
("Standards") that will
govern OFCCP's
analysis of contrac-
tors' compensation
practices during Com-
pliance Reviews.

In the past, OFCCP
has employed a vari-
ety of methods to ana-
lyze a contractor’s pay
practices, including
the Salary Grade the-
ory in which the aver-
age salaries of em-
ployees in the same
salary grade were
compared for evi-
dence of race and
gender discrimination.
The use of the Salary
Grade method of
analysis is now offi-
cially discredited as
invalid under Title VII
requirements because
employees in the

same salary grade
may be performing
dissimilar work. Ac-
cording to the Stan-
dards, employees
must be “similarly situ-
ated” before their sala-
ries can be compared
in a valid compensa-
tion analysis. Employ-
ees are similarly situ-
ated only if they actu-
ally perform similar
work activities, occupy
positions involving
similar skills and quali-
fications, and have
similar levels of re-
sponsibility.

OFCCP will segregate
a contractor’s work-
force into groups of
employees that are

similarly situated and
perform statistical
tests to determine if
systemic compensa-
tion discrimination ex-
ists. Systemic discrimi-
nation is defined as
statistically significant
compensation dispari-
ties between men and
women or minorities
and non-minorities af-
ter taking into account
legitimate factors
which influence com-
pensation, such as
education, experience,
performance, produc-
tivity, seniority, loca-
tion, etc. Compensa-
tion disparities of two
or more standard de-
viations are consid-
ered to be significant
using a Multiple Re-
gression Analysis. Ex-
cept in unusual cases,
OFCCP will not issue
a Notice of Violation in
the absence of anec-
dotal evidence to sup-
port the statistical
analysis. Anecdotal
evidence consists of
any non-statistical evi-
dence of past discrimi-
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natory practices.

Due to limited re-
sources, OFCCP has
indicated it will continue
to initially analyze con-
tractors’ compensation
by salary grade in spite
of the fact that this
methodology does not
meet Title VII stan-
dards. The female av-
erage salary will be
compared to the male
average salary in each
salary grade. Likewise,
the average salaries of
minorities and non-
minority in each salary
grade will be com-
pared. OFCCP will use
these comparisons to
determine if a poten-
tially significant wage
disparity exists that
may warrant a more
comprehensive analy-
sis that comports with
the Guidelines.

OFCCP will also assert
a compensation dis-
crimination violation if
the contractor estab-
lishes lower compensa-
tion rates for jobs pre-
dominantly occupied by
women or minorities
based on the sex, race
or ethnicity of the em-
ployees in those jobs.
For example, a contrac-
tor that adopts a market
survey to determine
wage rates for jobs, but

establishes the rate for
predominately women
or minority jobs signifi-
cantly lower than the
market rate, while es-
tablishing for predomi-
nately male or non-
minority jobs the full
market rate will be con-
sidered evidence of a
violation of this provi-
sion.

On June 16, 2006,
OFCCP also published
the Voluntary Guide-
lines for Self-Evaluation
of Compensation Prac-
tices ("Guidelines") that
contractors can use to
evaluate their compen-
sation practices. As in-
dicated in the title,
these Guidelines are
voluntary. OFCCP
regulations require con-
tractors to evaluate
their compensation sys-
tem to determine
whether there are dis-
parities based on gen-
der, race or ethnicity.
The regulations do not,
however, specify any
particular method of
evaluation. The Guide-
lines are intended to
provide suggested
techniques for comply-
ing with this self-
evaluation requirement.
While contractors are
free to choose their

own method of evalua-
tion, OFCCP has pro-
vided an incentive for

contractors to follow the
Guidelines. If a contrac-

tor implements a self-
evaluation system that
conforms to the Guide-
lines, OFCCP will coor-
dinate its monitoring
activities to the results
of the contractors own
analysis, provided the
contractor meets the
following requirements:

1.The self-evaluation
must be performed on
Similarly Situated Em-
ployee Groupings
(“SSEGSs”) consisting of
employees that have
similar job duties and
responsibilities and oc-
cupy positions that re-
quire similar skills and
qualifications. Other
factors that have a sig-
nificant bearing on
whether employees are
similarly situated may
also be considered,
such as department or
functional unit, employ-
ment status (e.g. full-
time vs. part-time), and
compensation status
(hourly vs. salaried vs.
commissioned), etc.

2. A reasonable at-
tempt must be made to
produce SSEGs that
are large enough for a
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meaningful statistical
analysis. SSEGs
should contain a total of
at least 30 employees,
and five or more em-
ployees in each gender
group (male/female) or
each race group
(minority/non-minority).
The compensation of
employees that are not
similarly situated
enough to be grouped
in an SSEG must be
evaluated using non-
statistical methods.
However, if the contrac-
tors SSEGs do not en-
compass at least 70%
of the workforce at the
establishment under
review, OFCCP will
carefully scrutinize the
statistical analysis and
non-statistical evalua-
tions

3. The contractor must
perform an annual sta-
tistical analysis that ac-
counts for factors that
legitimately influence
compensation, such as
experience, education,
performance, productiv-
ity, location, etc. A Mul-
tiple Regression Analy-
sis must be performed
for establishments with
500 or more employ-
ees. (The Complete
AAP software includes
a Multiple Regression
Analysis.)

4. The contractor must
investigate all statisti-
cally significant pay dis-
parities, defined as two
or more standard de-
viations. Appropriate
remedies must be pro-
vided for any statistical
disparities that are not
explained by legitimate
factors. OFCCP will
seek two years of back
pay adjustments for un-
explained disparities.

5. The contractor must
maintain for two years
sufficient documenta-
tion to explain and jus-
tify its SSEGs, the ex-
clusion of certain em-
ployees from SSEGs,
factors included in the
statistical analysis, and
the type of statistical
analysis. Documenta-
tion of any non-
statistical evaluations,
as well as any follow-up
investigations and any
pay adjustments made
must also be retained
for two years.

6. The compensation
analysis and all sup-
porting documentation
must be made available
to OFCCP during a
Compliance Review.
OFCCP may also re-
view any personnel re-
cord and conduct any

employee interviews it
deems necessary to
verify the accuracy of
any representations

made by the contractor.

OFCCP will assess
whether the contrac-
tor's compensation
evaluation program
reasonably complies
with the Guidelines and
may suggest changes
to the contractor’s pro-
gram to improve its
conformity with the
Guidelines. The con-
tractor's compensation
evaluation program
may be rejected if
OFCCP determines
that the program does
not reasonably comply
with the Guidelines, or
if it is determined dur-
ing future Compliance
Reviews that the sug-
gested changes to the
program were not im-
plemented.

Contractors who do not
wish to make their self-
evaluation programs
available to OFCCP
may certify that they
have complied with the
regulations. The certifi-
cation must be in writ-
ing, signed by a duly

authorized officer under

penalty of perjury, and
the certification must

state that the contractor

has performed a com-
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pensation self-
evaluation with at the
direction of counsel,
and that counsel has
advised the contractor
that the self-evaluation
and results are subject
to the attorney-client
privilege and/or the at-
torney work product
doctrine. Since OFCCP
is not able to assess
whether contractors
who opt for this certifi-
cation alternative have
complied with the
Guidelines, OFCCP will
perform its own analy-
sis of the compensation
practices without re-
gard to the contractors’
self-evaluation.
Interestingly, this certi-
fication option is volun-
tary and contractors
can produce compen-
sation analyses under
the protection of attor-
ney-client privilege and/
or the attorney work
product doctrine
whether or not they
have certified their
compliance with the
regulations.

Yocom & McKee, Inc.'s
Complete AAP version
9 software currently
produces several salary
reports that help con-
tractors evaluate their
compensation prac-
tices.

1. The Salary Analysis
report reports “Mean”
and “Median” salaries
Company-wide, by De-
partment, Job, Job
Group, EEO Category,
or Salary Grade.

2. The Salary Summary
Report is a helpful re-
sponse to Item 11 of
OFCCP’s audit sched-
uling letter. It lists em-
ployee counts and sal-
ary totals by race and
gender Company-wide,
or by Department, Job,
Job Group, EEO Cate-
gory, or Salary Grade.

3.The Salary Regres-
sion Analysis report
gives the contractor the
ability to analyze com-
pensation practices us-
ing a multiple regres-
sion analysis. Not in-
tended to be an ex-
haustive analysis, up to
five factors affecting
compensation can be
tested.

We are working on a
new, more powerful
version of the Complete
AAP software that will
allow users to analyze
their compensation
practices by SSEGs.
We plan to have this
new version, which will

include the new racial
and EEO categories,
available early in 2007.
SSEGs are a new,

somewhat controversial

concept in affirmative
action and Title VII law.
There is little guidance
concerning how similar
jobs need be to be
grouped for comparing
compensation. Courts
have roundly rejected
the concept of
“Comparable Worth”
which tried to compare
different jobs that ar-
guably had similar
worth to an organiza-
tion. During OFCCP
audits, our clients have
had good success sub-
mitting compensation
data analyzed by job.
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Yocom & McKee, Inc.
15401 Wesy 9th Avenue
Golden, CO 80401

Phone: 303-277-0692
Fax: 303-277-9098
Email: info@yocom-mckee.com

Yocom & McKee, Inc. was founded in 1988 by two attor-
neys with backgrounds in employment law, representing
management. Focusing on affirmative action compliance,
we currently offer the Complete AAP software for those
wishing to complete their own affirmative action plan(s)
and our affirmative action services for those organization
who have limited time and want the assurance their plan

(s) have been accurately prepared and reviewed.

Training

Yocom & McKee, Inc.
offers several group train-
ing opportunities every
year at our office in
Golden, Colorado. Check
our web site for the latest
dates and availability.

We also offer group and
individualized training at
your site. Call us to dis-
cuss dates and costs.

Individualized training is
also available with an Af-
firmative Action Special-
ists at our office in

Golden, Colorado. Coach-
ing you to effectively use
your employee and activ-
ity data, the bulk of the
statistical and narrative
portions of your plan can
often be completed in one
day!

Call Yocom & McKee,
Inc. at 1-800-765-1176
for more details or email
info@yocom-mckee.com



